BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

VIRG L AND LQU SE BATES and
RUBY MOUNTAI N TRUST,

Appel | ant s,

DOCKET NO.: | T-1998-2

- VS_

THE DEPARTMENT OF REVENUE
OF THE STATE OF MONTANA,

FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW
ORDER and OPPORTUNI TY

Respondent . FOR JUDI CI AL REVI EW

The above-entitled appeal was heard on the 29th day
of Septenber, 1998 in Livingston, Montana in accordance with an
order of the State Tax Appeal Board of the State of Mntana

(the Board). The notice of the hearing was given as required

by | aw.

The taxpayers were represented by attorney Dana
Chri sti an. Appel lant Virgil Bates presented testinony in
support of the appeal. The Departnent of Revenue (DOR) was

represented by tax counsel Roberta Cross Guns. Revenue Agent
Janmes Mbody presented testinony in opposition to the appeal.
Testinony was presented and exhibits were received. A
schedul e for post-hearing subm ssions was established, and upon
recei pt of the post-hearing subm ssions the Board then took the
appeal under advi senent.

The Board, having fully considered the testinony,
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exhibits, and all things and matters presented to it by al
parties, finds and concl udes as foll ows:

STATEMENT OF THE | SSUE

The taxpayers, VIRGAL AND LQU SE BATES and RUBY
MOUNTAI N TRUST, are appealing the Final Agency Decision of the
Depart ment of Revenue. The Deci sion upholds the Incone and
M scel | aneous Tax Divisionss audit assessnent issued to the
taxpayers for tax, interest, and penalty due for tax years 1993
and 1994.

The matters before this Board are: a) to define, for
tax purposes, the entity created by the Ruby Mountain Trust; b)
to identify the tax consequences of that entity as it relates
to incone attributed to the Trust; and c) to determne the
accuracy of the adjustnents made to the tax returns at issue
and, t hus, the applicability of the taxpayers: audit

assessnent. FI NDI NGS OF FACT

1. Due, proper, and sufficient notice was given of
this matter and of the tinme and place of the hearing. Al
parties were afforded the opportunity to present evidence, oral
and docunentary.

2.  On August 20, 1996, the DOR, through the Incone
and M scel | aneous Tax Division, issued an audit assessnent for
Virgil and Loui se Bates regardi ng Ruby Muntain Trust Mntana

incone for tax years 1993 and 1994. The assessnent stated that



the trust was being disallowed for incone tax purposes and
i ncone and expenses would be taxed on the Bates:= individua
return.

3. For tax year 1993, tax, penalty, and interest
were assessed to the Bates in the amunts of $6,677.00,
$1669.25, and $1,936.33, respectively; a total due of
$10, 282.58. For tax year 1994, tax, penalty, and interest were
assessed in the anounts of $38,603.00, $9,650.75  and
$6, 562. 51, respectively; a $1,000.00 credit was deducted for a
total due of $53, 816. 26.

4. In a letter of August 27, 1996 addressed to the
Ruby Mountain Trust, Ji m Mody, DOR Revenue Agent, advised that
the 1993 and 1994 Trust inconme tax returns had been adjusted
and st at ed:

....The fact that | am nmeki ng these adjustnents does not nean

that the State recognizes this trust for tax purposes. I n
order to protect the State in this case, | have adjusted the
personal returns to the nethod | believe is correct. The

t axpayers dispute this and therefore the trust returns are al so
bei ng adj ust ed.

In explaining the adjustnments to the Trust return, the letter further
st at ed:
....The asset transferred into the trust should have been at
the Abook valuel of Bates:. The value of Market or Appraisa
value is not proper. | have adjusted the inventory to
hi storical cost plus inprovenents. This case is calculated on

a pro-rata share per lot. Direct expenses were verified and
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allowed on the real estate transactions. | have determ ned
that the real estate sales nust be reported at the gross sal es
price in the year of the sale. By filing returns and el ecting
out of the installnment nethod of reporting, you must report al
incone in the year of the sale. It is further determ ned that
the income is considered business incone. The sale of nore
than 5 lots in a year plus the substantial inprovenents to the
property are determning factors in this case. You are
consi dered a devel oper and the incone is business incone.
5. 1993 tax year adjustnents for the Ruby Mountain Trust for
tax, penalty, and interest were $3,866.00, $966.50, and $1,121. 14,
respectively; a total due of $5,953.64. 1994 tax year adjustnents for
tax, penalty, and interest were $38,596.00, $9,649.00, and $6, 566. 19,
respectively; a total due of $54,811.19.
6. The taxpayers appeal ed the assessnent on Decenber
13, 1996, and a hearing was held on April 17, 1997. A decision
uphol di ng the D visions assessnent was i ssued by a Depart nent
of Revenue:s hearing exam ner on June 11, 1997
7. The taxpayers appeal ed the hearing exam ner:s
decision to the DOR Director, and a Final Agency Decision
uphol di ng the assessnment was issued by the Director on Apri
20, 199s8.
8. The taxpayers appealed the Director=s decision to

this Board on May 11, 1998.



9. The audit resulted froma joint project of the
| nternal Revenue Service (IRS) and the Mntana DOR

10. The Ruby Mountain Trust was created Decenber 29,
1992, funded by the taxpayers through an exchange of real and
personal property for <certificates of beneficial interest
(CBI=s).

TAXPAYERS: CONTENTI ONS

The taxpayer contended the Ruby Mountain Trust is not
a sham trust and was created for inheritance purposes and
l[iability protection. The taxpayer stated the idea for the
Trust came from a financial planning neeting he attended in
Billings. The relative materials needed to plan and devel op
the Trust were purchased for $2,400. He testified the Trust
was not created to avoid capital gains taxes. Hi s counsel
stated the crux of the appeal before this Board is that certain

capital gains are not attributable to the taxpayers.

The taxpayer submtted an exhibit (TP Ex 1)
identified as ASchedule Ci that |isted Ruby Mountain Trust
beneficiaries. As part of the exhibit, copies of the CBI:s,
five in total dated Decenmber 29, 1992, were provided. These
certificates reflected that the two taxpayers each had one
unit, Deborah Louise Myhre and Renae Lynn Reller each had 25

units, and Daniel Verne Bates had 48 units. The taxpayer



stated these three individuals are his children. He stated he
was aware of only one purpose for the CBlI:s, and that woul d be
for the distribution of assets upon dissolution of the Trust.

He testified it was his understanding that the gain that woul d
be realized fromthe sales of the subdivided property would be
passed on to these beneficiaries if and when they received a
final distribution of the Trust.

As addenduns to the Declaration of Trust (TP Ex 2),
the taxpayer stated Schedules A and B contained the lists of
property delivered to the Trust by Virgil and Louise Bates
Trustors. Schedul e A included real property, identified in
this exhibit as 340 acres and various inprovenents, i.e. a
residence built in 1915, and various outbuildings. The
schedul e was, nore specifically, a letter from Joe Deason,
Broker Associate wth ERA Landmark of Bozenan. M. Deason
stated within this letter: ABased on approxinmately 340 acres,
an evaluation for the total land wth buildings and
i mprovenents could be in the range of $1, 100,000 to $1, 300, 000.

This is based on the fact that conparable parcels are selling
for in the range of $3,000 to $3,500 per acre.(l The taxpayer
testified the appraiser made an error and the nunber of acres
is 508 rather than 340 as stated in the appraisal.

The taxpayer submtted an appraisal by Jerry R

CGossel Appraisal Services (TP Ex 7) having a val uation date of



Decenber 29, 1992 and an inspection date of April 1, 1997. The
report states: AThe function of the appraisal is to be used by
M. Bates in evaluating the subject property for the Ruby
Mountain Trust to establish the value of trust.@ The market
value of the fee sinple estate of the subject property as of
Decenber 29, 1992 was $1, 420, 000. The subject property was
descri bed as vacant | and subdivided into 27 lots. The taxpayer
testified the apprai ser made an error and the nunber of lots is
24 rather than 27 as stated in the appraisal.

The inventory list, a part of Schedule B, was not
included with the exhibit and was supplied to the Board as a
post - hearing subm ssion. The list included Iivestock
househol d furni shings, guns and rifles, and a state |ease.

The taxpayer contended that the property was
transferred to the Trust at a fair market value basis and
since he had divested hinself of any interest in that property,
his basis should not be considered as the actual basis of the
property in the Trust.

The activities of the Ruby Mountain Trust consisted
of subdividing and selling of land and farm ng unsubdi vi ded
| and. The trustees of the Trust were identified as Gary H.
Thonpson, Joyce Thonpson, and Val Bentley. The taxpayer stated
M. Bentley was not a Trustee during the audit period. He

testified the Thonpsons had never requested conpensation for



their services as trustees; taxpayer:ss counsel stated M.
Bent| ey had been rei nbursed for consulting fees necessitated by
the audit.
The taxpayer testified that he and his wfe, Louise
Bat es, were co-nanagers of the Trust. Trustee Joyce Thonpson
has authorization to wite checks on the Trust account. The
t axpayer testified that he and, he believed, his wfe have
aut horization to wite checks on the Trust account for anounts
up to $5,000 without prior approval of the trustees, except for
general operating expenses. Received as a post-hearing
subm ssion, a ACaretaker Agreenent@ dated January 1, 1993 and
signed by Virgil Bates as Caretaker and Joyce Thonpson and
Gary Thonpson as Trustees, stated:
The Caretaker is authorized to pay from the Trust
bank account any ordinary and necessary expenses
incurred by the Trust, no matter what the anount,
including but not limted to leasing, rentals,

supplies, insurance of all types required by the
Trust, and other expenses for the maintenance of

Trust assets. The Caretaker nmust obtain the
Trustees: confirmation for any other expenses over
$5, 000.

The proceeds of the sales of properties owned by the
Trust were deposited to the Trust account, and the taxpayer
testified he and Ms. Bates did Aot directly@ benefit fromthe
proceeds of the sales. Debts against the land were paid with
proceeds. The taxpayer stated he did receive conpensation in

the anmount of $20 per hour for his tine spent farm ng and



managenent assi stance provided to the trustees, rent for farm
machi nery, and reinbursenents for mleage and sonme trust
expenses. Wages and conpensation he received for farm ng and
for managenent were not separated. As a self-enployed
contractor, the taxpayer stated he paid sel f-enpl oynent taxes;
his counsel stated the taxpayer was not required to have
wor ker:=s conpensati on coverage. The taxpayer stated the Trust
was responsible for machinery upkeep and utilities. In the
first three years of the Trust, the taxpayer stated he
performed repairs and upkeep on the house and then, in 1996,
began paying the Trust rent in the anmount of $350 a nonth. The
taxpayer stated the house is small, approximately 900 square
feet, and that he and Ms. Bates occupy only 40% to 45% the
remai nder of the house is devoted to Trust storage.

The taxpayer stated Ms. Bates received conpensation
fromtinme to tinme as co-manager of the Trust, and his son had
recei ved conpensation for sonme road building. There was a one
time distribution of nonies to his three children, holders of
the CBI:=s, and that inconme was declared on their individual tax
returns. The taxpayer stated he did not believe the
di stribution was made based upon unit ownership designated in
the CBI=s but rather each of the children received $5,000. He
was unsure of the anmount he received as a result of the

distribution that was nmade and was unsure of whether the checks



were signed by hinself or by a trustee of the Trust.

The taxpayer testified the Trust cannot be changed or
termnated by the Trustors and cited Section 1.2 of the
Decl aration of Trust (TP Ex 2) which provides:

TH S TRUST is declared to be irrevocable, conplex and
cannot be changed in any nmanner by the Trustor. The
Trustor has no possessory interest in the trust, no
reversionary interest, and no retained interest
what soever in the assets of the trust, nor has the
Trustor engaged in any secret agreenents or pre-
arrangenents, of any type, with the trustees of this
trust that obligates them to act in any manner on
their behal f, except as fair, unbiased, independent
fiduciaries in t he best interests of t he
beneficiaries, and in strict conformty with the
gui delines and requirenents of this trust indenture.
The taxpayer also testified the trustees have the power to
termnate the Trust but nust have the approval of all the
current beneficial unit holders and cited Section 5.7 (Article
Five, Power of Trustees) of the Declaration of Trust which
provides, in part:
THE PONER TO termnate this trust but only with the
approval of all of the current beneficial wunit
holders (at the termnation of the trust, the

property would be distributed pro-rata to the then
current beneficial unit holders)....

The appel l ant:s counsel pointed to page four of a
seven page docunent, Notice 97-24, titled ARS Warns of
Abusive Trusts@i submtted with the DORs June 11, 1998 Answer
Brief. He stated in the case of the Ruby Muntain Trust, the
DOR had not nmet the two prong test identified in Markosian v.

Conm ssioner, 73 T.C. 1235 (1980) that determ ned a trust to be
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abusive and a shamif: a) the parties were in nonconpliance
wth the terns of the trust, and b) the relationship of the
grantors to the property transferred did not differ in materi al
aspects after the creation of the trust. Appellant:zs counsel
stated that perhaps the DOR m ght argue the second prong of
this test but not the first; and the taxpayer testified the
trust has been respected for all |egal purposes by all parties
and trustors and trustees have conplied with all terns of the
Trust in conformty with the declaration of trust.

The taxpayer testified that before the inception of
the Trust, he had done the bookkeeping and, after the Trust was
created, he continued. The Trust hired Qis and Conpany for
tax preparation for tax years 1993 and 1994 and for tax
defense. The taxpayer stated he believed the nonthly charge
was $155.

Taxpayer=s counsel stated that the Bates and the
Trust ask that the Board Aollowthe law as it would pertain to
a corporation issuing stock certificates of value, of a
determ nabl e value, just as this Trust issued certificates of
benefi ci al i nterest, which have a wvalue....it 1is an
ascertai nabl e val ue based on what assets are in that Trust at
tinme....whether they call it a trust or a business trust or a
corporation that looks like a trust or was witten in trust

| anguage, it is sone type of entity and did hold property,
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apparently legally, at least as far as the county and others
were concerned....@ Counsel added, A...take one of those
appraisals as though the transfer was at fair market val ue
pursuant to one of those appraisals and assess the taxes.(

Counsel concl uded that the  Trust was created for
A...legitimate estate planning purposes and the fact that it

avoids some capital gain tax is not a reason to say itss a

sham...0
DEPARTVENT OF REVENUE' S CONTENTI ONS
The DOR testified the IRS had identified businesses
W th guesti onabl e trust endeavors. Fol | owi ng t he

identification of various cases for audit and review, sone were
retained by the IRS and others assigned to the State of
Mont ana. M. Mody was assigned the taxpayers:= file. He
testified that audit adjustments are routinely shared between
the RS and the DOR

The DOR stated that the Ruby Mountain Trust is an
abusive trust arrangenent, created by the taxpayers for the
pur pose of evading inconme taxes. The |and was conveyed into
the Trust at a stepped-up appraised basis rather than at the
original cost to the taxpayers. The DOR testified: AnNn this
case they have avoided tax by using a stepped-up basis, an
apprai sal value, of which has no bearing in this type of

entity. So they have avoi ded nost of the incone tax using this
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fallonious (sic) basis against the sale....i After review ng
the records of the Trust, the DOR concluded the Bates conti nued
to have control of the assets of the Trust and were benefiting
directly.

As DOR Ex A the DOR cited a portion of Part 1
General Provisions of the ATrust Code@ of Mntana Code
Annot at ed, '72-33-108, Definitions:

(4) ATrust@, when not qualified by the word Aesulting@l or

Aconstructivel, includes any express trust, private or
charitable, wth additions thereto, wherever and however
creat ed. It also includes a trust created or determ ned by

j udgnment or decree under which the trust is to be adm ni stered
in the manner of an express trust and, unless otherw se
provided in the trust instrunent, a trust established in
connection wth bonds issued under Title 90, chapters 4 through
7. The term does not include conservatorships, personal
representatives, custodial arrangenents pursuant to chapter 26
of this title, business trusts providing for certificates to be
issued to beneficiaries, comon trust funds, voting trusts,
security arrangenents, liquidation trusts, and trusts for the
primary purpose of paying debts, dividends, interest, salaries,
wages, profits, pensions, or enployee benefits of any kind and
any arrangenent under which a person is nom nee or escrowee for
anot her. (enphasis applied)

The DOR added, the aforenentioned statute in conbination wth

| RC

1031(a) (2) (E) specifically identify a business trust that provides CBI:s

as not neeting the definition of a trust.

The DOR testified that the basic elenments of a trust pursuant

to Federal | aw are:

C

C

the trust is created by a transfer or gift into the trust, and not

froma sal e or exchange;

the trust is created for the purpose of protecting assets for sone
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future use;
the trust is created for the purpose of providing benefit to the
beneficiaries of the trust; and
trust assets are nanaged by a party or parties not related and who
will not benefit fromthe trust.
The DOR explained that the term Aham trusti

describes a trust that, for tax purposes, does not exist. The

DOR testified that the elenents of a shamtrust, pursuant to

Federal Tax Regul ations, include that upon creation of the

trust there results in no neaningful change in the taxpayer:s

control over or benefit fromthe taxpayer:s assets. It may be
creat ed:
C by an exchange of units of beneficial interest for assets;

and those assets often are transferred at a stepped-up or
apprai sal basis rather than cost basis in an attenpt to
avoid a A axable event@ for which capital gains would be
appl i cabl e;

C for the purpose of carrying on business wthout being
taxed for any proceeds fromthat business; and

C for the purpose of continuing benefit to those who created
the trust.

Additionally, trust assets continue to be nanaged by persons

who created the trust and who are benefiting fromthe trust.
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The DOR testified that the elenents of a business
trust, pursuant to IRS Notice 97-24 and the Federal Tax
Regul ati ons '301. 7701 i ncl ude:

C transfer of assets into a business trust in exchange for
units of beneficial interest;

C paynents by the business trust to individuals holding the
units, wusually characterized as deductible business
expenses; and

C reduced or elimnated self-enploynment taxes due to little
or no incone being received by the business.

Additionally, the DOR stated that a business trust 1is
consi dered an abusive trust under federal |aw and, therefore,
an illegal evasion of taxes. The fact that an organization is
technically cast in the formof a trust does not change the
real character of the organization if that organization is nore
properly classified as a business entity under Federal |aw.

In the instant case, the DOR stated there are two tax
entities: the trust and the individuals. Wen there is an
appeal in such a case, the incone in question is attributed to
both entities, and then the appeal decision determ nes where
the taxes are to be inputed.

The DOR stated that, in the opinion of the
departnent, the Ruby Muntain Trust is an abusive business

trust and shoul d be Ashammed.f The DOR stated el enents of both

15



an abusi ve business trust and of a shamtrust were found in the
Ruby Mountain Trust, and invol ved several tax issues including

inproper tax <calculations and income subject to self-
enpl oynent tax that were not reported. M. Virgil Bates
continued operations, to include the accounting books and
records, in the sane manner before and after the Trust was
formed, and so he operated as though the Trust didnst exist;
and the assets of the Trust were controlled and operated by the
t axpayers rather than by the Trustees.

The DOR testified that a revocable trust is one which
a beneficiary can, at sonme future date, abolish the trust,
unli ke an irrevocabl e trust which cannot be dissol ved through
an event of the taxpayer. The DOR stated that nost revocable
trusts are Anvisiblef for tax purposes.

The DOR identified the tax consequences of an abusive
trust, stating that such a trust would not exist for tax
purposes. |If determned to be a shamtrust, all of the taxable
events transfer to the individuals: tax return; therefore, in
the instant case, the DOR determ ned any incone derived from
the sales of lots or other assets currently held by either the
i ndividuals or the Trust is inconme inputed to the individuals
rather than to the Trust.

The departnent=s determ nation of the capital gains

inconme started with the original cost basis of the land to
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which were added the inprovenents to the land; and this
adj usted basis was then apportioned to individual lots. The
decision of this Board will determne if the net income from
the sales transactions will be attributable to either the
individuals or to the Trust; and, if either, the tax, penalty,
and interest for tax years 1993 and 1994 w il be assessed to
the Virgil and Loui se Bates or to the Ruby Muntain Trust.

In response to questioning of the appellants:
counsel, M. Muody stated that the Bates benefited from the
Trust by A...illegal tax avoidance by over-valuing the
property, avoiding incone tax and self-enploynent tax and
avoiding, on the state level, nearly $50,000 of tax. In ny
opinion, that=s a benefit.{

DORs counsel stated: AAtrust is an entity that is
set up for protection of assets where theres trustees that
manage that for the benefit of Dbeneficiaries and the
beneficiaries are not the nmanagers.@§ She stated there is
usual |y sone changes in effect when a trust is created and, in
the case of the Ruby Muntain Trust, there haven:t been any
changes. as the Bates continued operating their business as
usual . Counsel concl uded: A...it is our proposition that
because of that and because of the exchange of wunits of
beneficial interest, and again the managenent of the trust that

is being done entirely by the Bates and not at all by the
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Trustees, puts us into a shamtrust. That=s not a trust at
all, it is just a sole proprietorship....and should be taxed
accordingly.@
DI SCUSSI ON
The initial matter before this Board is to determ ne
the nature of the Ruby Muntain Trust as it relates to tax
consi derations under Montana | aw. That conclusion, then, wll
determ ne the applicable tax consequences for the taxpayers
and for the Trust. The additional matter before this Board is
to determne the accuracy of the adjustnents nade by the DOR to
the tax returns of the entity responsible for the incone that
is presently attributed to both the Bates and the Trust.

Mont ana statute, 72-33-108 clearly excludes for tax
consideration A...business trusts providing for certificates
to be issued to beneficiaries....i Testinony and evidence
presented in this hearing |l eft no doubt that the Ruby Muntain
Trust is a business trust. It is a business entity and,
t herefore, an abusive trust under federal |aw, as described in
| RS Notice 97-24.

It is evident the creation of the Ruby Muntain Trust
had no econom c purpose other than tax avoidance. Upon
creation of the Trust, no neaningful change occurred in the

t axpayers: control over their assets. The taxpayers continued

to control, benefit from and to operate the business after the

18



creation of the Trust. |In spite of the | anguage of Section 1.2
of the Declaration of Trust, The Trust is revocable with the
concurrence of all holders of the beneficial units, nanely, the
taxpayers and their three children. This revocability
denonstrates the taxpayers continued control. The assets were
transferred to the Trust at a stepped-up basis rather than a
cost basis resulting in the avoidance of significant capital
gains taxes. It is a shamtrust and, for tax purposes, does
not exi st.

The capital gains inconme as calculated by the DOR
was, in the opinion of this board, correctly determ ned, using
the original cost basis of the |Iand plus inprovenents.

Assessnents were nade to both Virgil and Loui se Bates
and to the Ruby Mountain Trust in anticipation of the appeal.

Al'l inconme received by the Bates should be attributed to them
as individuals as if the Trust had not existed for the tax
years 1993 and 1994. Assessnents to the Ruby Muntain Trust
wi |l be voided.

CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over

this matter. ' 15-2-302 Montana Code Annot at ed
2. 15-30-145. Revision of return by department -- statute of limitations
-- examination of records and persons. (1) If, in the opinion of the department, any return

of ataxpayer isin any essential respect incorrect, it may revise thereturn. ( Mont ana Code
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Annot at ed)
3. 72-33-108. Definitions. As used in chapters 33 through 36, unless the
context requires otherwise, the following definitions apply:

(4) "Trust", when not qualified by the word "resulting” or "constructive”, includes any
expresstrust, private or charitable, with additions thereto, wherever and however created. It
also includes atrust created or determined by judgment or decree under which the trust isto
be administered in the manner of an express trust and, unless otherwise provided in the trust
instrument, a trust established in connection with bonds issued under Title 90, chapters 4
through 7. The term does not include conservatorships, personal representatives, custodial
arrangements pursuant to chapter 26 of thistitle, business trusts providing for certificates to
be issued to beneficiaries, common trust funds, voting trusts, security arrangements, liquidation
trusts, and trusts for the primary purpose of paying debts, dividends, interest, salaries, wages,
profits, pensions, or employee benefits of any kind and any arrangement under which a person
IS nominee or escrowee for another.

(7) "Grossincome' means the taxpayer's gross income for federa income tax purposes
as defined in section 61 of the Internal Revenue Code of 1954 (26 U.S.C. 61) or asthat section
may be labeled or amended, excluding unemployment compensation included in federal gross
income under the provisions of section 85 of the Internal Revenue Code of 1954 (26 U.S.C.
85) asamended. ( Mont ana Code Annot at ed)

4. 15-30-111. Adjusted grossincome. (1) Adjusted gross income is the
taxpayer's federal income tax adjusted gross income as defined in section 62 of the Internal

Revenue Code of 1954, 26 U.S.C. 62, asthat section may be labeled or amended....( Mont ana
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Code Annot at ed)

5. No gain or loss is to be recognized on an
exchange of property held for productive use in a trade or
busi ness or for investnent if such property is exchanged solely
for property of like kind which is also to be held either for
productive use in a trade or business or for investnent.
However, such non-recognition does not apply to any exchange
involving certificates of trust of beneficial interest. 26
U S.C ' 1031(a)(2)(E

6. The gain fromthe sale or other disposition of
property is the excess of the amount realized fromsuch sale or
di sposition over the adjusted basis provided in 26 U S. C
1011 for establishing gain, and the | oss shall be the excess of
the adjusted basis provided in such section for determning
| oss over the amount realized. 26 U S.C.' 1001(a)

7. Unless otherwi se provided for, the entire anount
of gain or loss on the sale or exchange of property shall be
recogni zed. 26 U S.C. ' 1001(c)

8. The adjusted basis for determning gain or |oss
from the sale or other disposition of property, whenever
acquired, shall be as provided for under 26 U.S.C. ' 1016. 26
U.S.C. ' 1011(a)

9. The basis of property shall be the cost of such

property, except as otherw se provided for in the Code. 26
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uscC ' 1012
10. The sel f-enpl oynment earnings from subdividing
and selling |land that the Bates received are subject to self-
enpl oynent tax and Montana OFLT pursuant to 26 U.S.C. ' 1401 to
1403 and ' 39-71-2501 to ' 39-71-2506 Montana Code Annot at ed.

\\
11. 15-30-321. Penaltiesfor violation of chapter.

(2) If any person fails, purposely or knowingly violating any requirement imposed by this
chapter, to make areturn of income or to pay atax if oneisdue a the timerequired by or
under the provisions of this chapter, there shall be added to the tax an additional amount equal
to 25% thereof, but such additional amount shall in no case be lessthan $25, and interest at 1%

for each month or fraction of a month during which the tax remains unpaid.
\\
\\
\\
\\
\\
\\
\\
\\
\\
\\
\\
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ORDER

| T IS THEREFORE ORDERED by the State Tax Appeal Board
of the State of Montana that the assessnent of additional tax,
penalty, and interest for tax years 1993 and 1994 assessed to
Virgil and Louise Bates as determned by the Departnent of
Revenue is properly due and ow ng by the taxpayers.

Dated this 19th day of Novenber, 1998.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

PATRI CK E. McKELVEY, Chair man
( SEAL)

GREGORY A. THORNQUI ST, Menber

LI NDA L. VAUGHEY, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance with Section 15-2-303(2), MCA. Judicial review may
be obtained by filing a petition in district court wthin 60
days followi ng the service of this Oder.
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